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A Strike against Pharma MNCs
The compulsory licence for Nexavar is only the beginning of a new battle over drug prices.

The grant of a compulsory licence (CL) to Natco Pharma, a 
relatively small Indian pharmaceutical company, to 
manufacture and sell the cancer drug sorafenib (Nexavar) 

has been rightly hailed as a major step forward for public 
health and the wider availability of life saving medicines. 

The German pharmaceutical company Bayer holds the patent 
for Nexavar, which is used in the treatment of liver and kidney 
cancer, and the drug is sold in the Indian market at Rs 2.88 lakh 
for a month’s supply of 120  tablets. Natco has said that it will 
supply the same quantity for Rs 8,880, a reduction of almost 
97% in the price. There are said to be close to 1,00,000 patients 
in India with liver and kidney cancers who can benefi t from this 
medicine but few, even among the rich, can possibly afford to 
spend Rs 34.5 lakh a year on it. 

India’s controller of patents, very rightly, took the stand that 
such pricing effectively places the medicine outside the reach 
of people and thus there was a need to allow its manufacture at 
relatively lower prices. In his order the controller noted that 
Bayer sold $934 million worth of Nexavar in 2010 globally 
but hardly any of these were sold in India due to its high price. 
He thus ordered the issue of a CL to Natco after noting, “The 
mandate of the law is not just [to] supply the drug in the market, 
but to make it available in a manner such that [a] substantial 
portion of the public is able to reap the benefi ts of the invention. 
If the terms are unreasonable, such as high cost, avail ability 
is meaningless.” Bayer claimed an unbelievable $1.8 billion as the 
research and development cost of Nexavar but could show no 
data for this; it is likely that the development of this drug 
benefi ted signifi cantly from public funds in the United States 
and Europe.

The importance of this decision cannot be stressed enough. 
Pharmaceutical multinational companies (MNCs) effectively 
control an $800 billion market of medicines and medical 
equipment and have been known to have signifi cant fi nancial 
and political power over governments and sovereign states to 
decide policy. Their power is evident from the fact that even 
relatively infl uential countries like South Africa have not yet 
invoked CLs to manufacture anti-HIV/AIDS medicines despite it 
being such a major public health issue. Brazil has managed to 
invoke only a couple of CLs; Thailand too has issued just a cou-
ple of such licences for manufacture of drugs under patent. 

This is the fi rst time a CL has been used in India despite a legal 
provision being put explicitly on the statuette books in 2005. 
Indeed, India had an unwritten right under the 1994 Agree-
ment on Trade-related Aspects of Intellectual Property Rights 
to use CLs to counteract unreasonable pricing behaviour of 
the patent owner. The non-use of the CL provision all these 
decades by a country which until 1993 believed in a fl exible 
 interpretation of patents is therefore surprising. 

As doctors, lawyers and public health activists have pointed 
out, the Nexavar decision will hopefully lead to more Indian 
pharmaceutical companies coming forward to fi le CL applica-
tions which, in turn, should also compel foreign patent holders 
to market their drugs at lower prices. India’s stance, assuming 
that this order is upheld by the higher judiciary where Bayer has 
 decided to appeal, will also have a progressive impact on other 
countries in invoking CLs.

However, we need to realise that the grant of this CL is merely 
a small fi rst step and much more needs to be done to provide 
access to medicines for all those who require it. First of all, 
even after this drastic price reduction, Nexavar will remain out 
of the reach of most Indians since they can ill afford to pay 
even Rs 8,880 for a month’s supply. While the monopoly power 
of the patent holders should be fought and global treaties 
should not be treated as sacrosanct, we should not lose sight of 
the need to provide medicines and medical care to all, irre-
spective of their ability to pay. Good health is a right, not a 
commodity to be bought and sold.

Second, this decision of the controller of patents will be 
contested all the way to the Supreme Court. In general, 
pharma ceutical MNCs have been extremely proactive in block-
ing any loosening of their patent control in medicines. Any 
fi nal ruling in favour of the patent holder, whether through a 
review of this order or in the Novartis Gleevac case, will be a 
huge reversal.

The third aspect to the issue which we need to take 
cognizance of is the slow but steady takeover of Indian 
pharmaceutical companies by the MNCs in different forms. 
Some of them, like Ranbaxy, have been bought over, but many 
Indian companies have entered into cash-rich deals with 
pharmaceutical MNCs through which they either manufacture 
medicines for them or the latter market their products 
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International Pressure on Sri Lanka

The Sri Lankan government offers a predictable response to a US-sponsored resolution.

Even three years after the bloody end to the civil war 
between the Sri Lankan government and the Liberation 
Tigers of Tamil Eelam (LTTE), international pressure 

continues to grow on Colombo to show accountability for 
possible war crimes and greater reconciliation with the 
war- ravaged Tamil majority areas. The government has turned 
such pressure into an attack on its sovereignty and has used it 
to further build domestic support by mobilising Sinhala 
nationalism. In the international arena it has attempted to 
utilise geopolitical contestations to lessen the impact of 
global condemnation. 

The latest development is a proposed resolution tabled by the 
United States on 7 March in the 19th session of the United 
Nations Human Rights Council (UNHRC) at Geneva. The resolu-
tion, which at the time of writing was scheduled to be voted 
between 21 and 23 March, calls for implementation of various 
steps related to demilitarisation of the northern Tamil-majority 
region, investigation of extrajudicial killings and disappear-
ances, and devolution of power as suggested by the govern-
ment-appointed Lessons Learnt and Reconciliation Commis-
sion (LLRC). It calls on the government to submit an action 
plan/taken report on the recommendations of the commission. 
The draft resolution also mentions that the LLRC has not 
addressed issues such as war crimes purportedly committed 
by armed personnel. 

The resolution, focusing specifi cally on reconciliation and 
accountability, has naturally led to the Sri Lankan government 
accusing the US of hypocrisy, given their actions in Iraq and 
Afghanistan. The government has tried to use this argument to 
convince other members of the council to vote against the reso-
lution. The Sri Lankan permanent representative to the UN in 
fact mentioned in an interview that the resolution pointed to a 
distrust of the Sri Lankan government’s intentions on imple-
mentation of the LLRC recommendations and was therefore an 
attack on the country’s sovereignty. 

While it is indeed true that there is little credibility in the 
action of the US, the resolution per se is accurate in its call on 
the Sri Lankan government to implement the recommendations 
of its own commission, however fl awed the recommendations 
may  be. Colombo has been very insincere so far in its efforts to 
bring about reconciliation with the people of the war-torn 
north, in putting on trial those involved in war crimes and in 
demilitarising the northern province. In the closing stages of 
the civil war, the Tamil civilian population was subjected to 
horrifi c bombings, shellings and killings, both by the LTTE and 
the Lankan army resulting in massive displacement, loss of 

lives and disablement of many Tamil civilians. The Lankan 
government was able to go ahead with its manoeuvres of de-
feating the LTTE militarily because of the international oppro-
brium towards the LTTE which thrived on using terrorist meth-
ods such as suicide assassinations, bombings, etc. Post the war, 
however, as truth began to trickle down from the areas in the 
north, the international community has been more vociferous 
in demanding accountability for the government’s actions – the 
report from UN Secretary General Panel of Experts was a culmi-
nation of this process. 

The Government of Sri Lanka has responded to statements of 
concern from countries such as India by stating that it is keen on  
a solution, even suggesting that it is willing to consider a more 
substantive package for the Tamils than that based on the 13th 
amendment. Yet, for all the talk, the ground realities suggest 
that the government has done little on any front – reconciliation, 
accountability or a political solution to the ethnic tensions. This 
has only worsened the plight of the minorities for while the 
war has ended, displacement, rehabilitation, land disputes, etc, 
continue to be matters of concern for the Tamils. 

The US-sponsored resolution may at best force the govern-
ment to pay attention to the LLRc’s recommendations and may 
provide limited ballast to groups such as the Tamil National 
Alliance (TNA) to demand greater accountability from the 
government. But unless the TNA and the like build a larger 
political constituency cutting across ethnicity, there will be no 
end to the discrimination and feeling of alienation among the 
Tamils. Besides, the Sri Lankan government’s efforts to portray 
the UN resolution as one orchestrated by hypocritical deve-
loped countries against developing countries and woo coun-
tries such as China and Russia to give a geopolitical twist to 
the international manoeuvres may well result in the global 
pressures getting softened.

Despite pressure from the political parties in Tamil Nadu, 
the Government of India has been reticent in giving whole-
hearted support to the UN resolution because the establish-
ment is also bothered about the close political and economic 
ties between Sri Lanka and China. But a similar reticence by 
India three years ago could not prevent horrifi c crimes being 
committed by both the Lankan army and the LTTE on the Tamil 
population during the fi nal stages of the civil war in 2008-09. 
Instead of a possible negotiated settlement which could have 
spared thousands of lives and would have made a political 
solution within the framework of a united Sri Lanka likely, 
India’s silence during the war has only encouraged continued 
triumphalism by the Rajapaksa regime. 

outside India. Such a trend in the Indian market puts defi nite 
limits on the power of the remaining Indian pharmaceutical 
companies to contest the foreign companies in pricing or 

patents. A further weakening of the relative power of the 
Indian pharmaceutical companies could undo any progress 
from episodic CLs. 
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